THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 








VOL. XXIV. NOVEMBER, 1901. 





EDITORIAL NOTES. 


The subject of the admission of women to the Bar of the various 
states has come up again for discussion under a recent decision of the 
Supreme court of Tennessee, excluding them from the Bar of that state 
on the ground that lawyers were officers of the court; that women were 
not allowed, by the law of that state, to hold office, and, therefore, could 
not be lawyers. The application was made by Miss Marion Griffin. In 
Maryland the members of the Bar must be “male citizens,’ and a Miss 
Maddox, who was recently graduated from the Baltimore Law School, 
finds herself unable to gain admission to the Baltimore Bar because of 
this provision. It is needless to say that it is only a question of time 
when all the states will remove barriers of sex or color to the learned 
professions. If one is competent to practice law, or medicine, or teach 
theology, he or she will be permitted to do so, and, if not, it is to be 
hoped that proper examining boards will intervene and prevent it. Ina 
few quarters there may be some surprise manifested that there are any 
states where there are still insuperable legal obstacles to a woman’s 
accession to the bar, but we must not forget that, as a matter of fact, great 
strides forward have recently been made in this country on all these 
advanced subjects, and, with few exceptions, they date from within the 
last quarter of a century. To be more exact, they grew out of the won- 
derful national development which succeeded the late Civil War. The 
surprise ought to be, not that so little has been accomplished toward 
emancipating woman from various forms of slavery, but that so much has 
been evolved out of our national life within so brief a period of time. At 
the present rate of progress, within the next quarter of a century, most 
oi these vexed questions concerning sex, creed, color and other con- 
ditions will be pretty nearly solved. 

A member of the Chicago Bar, Mrs. Catherine W. McCulloch, has 
recently prepared an article for the ““Woman’s Journal,” Boston, stating 
the history of the admission of women to the legal profession, and she 
has placed more facts concerning this topic in briefer compass than we 
have ever before seen. We are glad to quote some facts from her article, 
using her own language: 

“Jewish teachers did not advise teaching law to women, yet some 
Jewish women named in sacred and profane history attained renown for 
their legal ability. Among them were Deborah, the Judge; Beruria, in 
the time of Hadrian; Mijiram Shapirim, in the twelfth century; Sara 
Coppia Sullam, Bella Falk Cohen and Mirjam Lovia, in the seventeenth 
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century. Grecian women were, as a rule, kept in ignorance of legal 
matters, yet Aspasia pleaded causes before the Athenians. Roman 
women were generally kept in legal inferiority, but they were occasionally 
admitted to the judicial inclosures as representatives of others. The 
names of Amesia, Sentia and Hortensia are preserved as among those who 
thus appeared in the Roman forum. but, alas for the rights of women, 
there appeared at last one Afrania or Cafrania, known also as Calpurnia, 
who was so bold and loquacious that the scandalized judges thereupon 
forbade her and all other women to speak before them. She died in the 
time of Caesar, far enough in the past to be forgotten, but her reputation 
lived after her, and she was specified in Roman law as the cause of the 
exclusion of all women from arguing in court. The code of Justinian 
continued this prohibition because ‘a woman, like a slave, cannot take 
part in the administration of justice.’ Still, women could study law, and 
they did. The renowned University of Bologna, in Italy, in the time of 
its greatest prosperity, when the number of its pupils reached ten thou- 
sand, was so liberal as to even empley women lecturers in law. One of 
these, Novella, who lectured in the fourteenth century, was said to have 
been so beautiful that she was obliged to deliver her lectures from behind 
a curtain, in order that the attention of the students might not be 
distracted. In the eighteenth century there were two other women 
lecturers who won renown. Shakespeare’s Portia might well have been 
one of these attractive lecturers, for, from time of the thirteenth century, 
Padua, the university from which she was said to have come, was 
renowned for its law classes. 

“Within the last few years Lydia Poet, who received the highest law 
degree conferred by the Turin University, began practicing law in Italy 
just as though she had never heard of Calpurnia. But, alas! others had, 
and decrees of court were issued in 1883 and 1884 forbidding women to 
practice as advocates and referring them for reasons to the old Roman 
law. So the evil done by loquacious Calpurnia lived after her. Under 
the feudal law women were allowed to be attorneys and judges, with 
certain restrictions, if they were married. In Germany, Austria, Hungary 
and Scotland, though there were no specific prohibitions upon women 
being attorneys, vet, the law schools being closed to them, virtually 
debarred them from the profession. Among the ancient Celts the 
Druidess as well as the Druid had the right of sitting as judge of murder. 
Caesar tells us that the women of ancient Britain had power in court and 
council, and that no distinction of sex was made in places of command or 
government. Women sat in the ancient Witenagemot for the framing 
of laws. Woman land-owners held courts of their own in the times of 
Edward I, Henry I and even down to the seventeenth century. In the 
reign of Henry VII the Countess of Richmond was made justice of the 
peace. 

“The English common law did not forbid women acting as attorneys. 
Modern England, however, has not yet admitted them to the Inns of 
Court, though there is much work as a counselior that could be done by 
- women. Dickens’ Sally Brass, the only lawyer heroine of fiction, may 
not be an attractive person, vet she did not lack for legal ability, and 
compared very favorably with her brother. 
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“The Danish law of 1868 allowed women to defend in certain causes, 
but a royal decree later much restricted their powers. Finland has 
women lawyers. As Holland’s university courses are open to women, it 
has been considered that women would be allowed the profession of 
advocate. As yet, however, no woman has applied. Belgium has had 
no formal prohibition against women’s admission, but Mlle. Popelin 
found it impossible to persuade the judges to admit her. In 1876 
Russia forbade women exercising the functions of advocate. In Sweden 
and Norway women lawyers have been allowed to plead before the nisi 
prius tribunals. There has been no application for this privilege before 
the higher courts, but it would probably be granted, as there is no 
inhibition. In France women were, at an early time, forbidden to act as 
attorneys, and the restriction is still in force. Recently Mlle. Jeanne 
Chauvin was refused by the French Court of Appeals. In the cantons of 
Switzerland regulations differ. The celebrated case of Mme. Emilie 
Kempin, who applied for admission in Zurich and was excluded from 
practice in the courts, aroused considerable interest in the United States, 
as Mme. Kempin then came to New York for the purpose of being 
admitted in this country. 

“Maryland was the first in the new world to admit a woman as 
attorney. Margaret Brent, on January 3, 1648, was, by order of court, 
admitted to the Bar as attorney of Lord Baltimore. Since the time of 
Margaret Brent there have been so many decisions in the United States 
for and against the admission of women as attorneys, and for such a 
variety of reasons, one might well wonder whether there was any general 
guiding rule running through the decided cases, or whether each judge 
settled each case ac cording as his dinner agreed or disagreed with him.” 

’ 

Mrs. McCulloch notes the following states as having admitted 
women to the Bar without the passage of special statutes: lowa, Missouri, 
Michigan, North Carolina, Maine, Indiana, Kansas, Connecticut, 
Nebraska, Colorado, Washington, Pennsylvania, New Hampshire, 
District of Columbia,. Montana, Utah and Ohio. Special statutes were 
found necessary in: Illinois, California, Mississippi, Massachusetts, 
Oregon, Wisconsin, New York, Minnesota and in the United States 
Supreme court and Court of Claims. She does not mention New Jersey, 
where a special act was passed March 20, 1895, the courts having first 
refused admission to Miss Mary Philbrook on the ground that “until the 
legislature grants to women the privilege of becoming attorneys, the 
weight of reason and authority are against the existence of the right.” 
Our 1895 act is very short, and simply declares “that no person shall be 
denied admission to examination for license to practice law as an attorney 
or counsellor in this state, or be refused recommendation to the 
Governor for license to practice law as an attorney or counsellor in this 
state on account of sex.’ Since that enactment various young ladies 
have applied for and obtained admission to our state Bar, and we have 
not heard that it has blocked the wheels of our state courts or interfered 
with the due administration of justice. In this connection we are glad 
to publish, on other pages in this Journal, the address on the subject of 
women as lawyers, made at the Denver meeting of the American Bar 
Association, by Prof. William P. Rogers, of Indiana. 
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While on this subject of the rights of women we are glad to note 
that Mr. Justice Rumsey, of the New York Supreme court, Appellate 
division, has filed an opinion in the case of Robertson v. The Rochester 
Folding Box Co., et al., which holds that photographs of beautiful 
girls may not be used without their consent for advertising purposes. 
Miss Robertson is a miss of eighteen living in Rochester, and, without 
her consent, lithographs of her pretty features were used to advertise a 
brand of flour sold by the Lockport Milling Company. The lithographs 
were manufactured by the Rochester Folding Box Company. We have 
not seen the text cf the decision, but the “Albany Law Journal” says that 
the court held that the plaintiff was entitled to maintain the action upon 
the principle that her personal comfort had been interfered with, without 
her consent and to her injury. It seems to us that there ought to be no 
question of the rights of individuals to prevent, by injunction or other- 
wise, the exhibition of their features in public as advertising mediums 
without full permission. 


In the October number of “Law Notes” there is a valuable article 
upon “Up-to-Date Reports,” which has given us a great deal of satisfac- 
tion, not only because it shows an intimate knowledge of what a proper 
volume of Reports, with cases, ought to be, but also because of our hope 
that this article will be generally read by reporters, and make them more 
careful in their preparation of good volumes. The defects, which the 
writer alluded to above has pointed out, we have often observed, and, 
while some of them are not so important, others are quite serious, 
Perhaps the most serious, that of the wonderful diversity of classification 
of titles in the indexes, will be the most difficult to remedy. Every 
reporter is a law unto himself in this regard. Nevertheless, he ought to 
study carefully approved examples and follow them. As to the syllabi 
of the Reports, we are doing the matter now in New Jersey as we think 
it ought to be done elsewhere. . We are putting the work of preparing the 
syllabi upon the judges, who are supposed to know best just what they 
mean to say in preparing their opinions. It may take some of the time 
of the judges when they would like to be otherwise employed, but it is 
quite as much a matter of justice to themselves as to other judges and 
lawyers to have the headnotes state with exactness the points of the 
decision. The criticism that reporters do not always verify the citations 
in the opinions is also well founded. <A reporter should, at least, have his 
clerk carefuliy look up these citations. This is a suggestion, however, 
which applies to the printing of all law books, whether Reports or text 
books. 


THE “LIBELS” ACT OF 1898: IS IT CONSTITUTIONAL? 


Unconstitutional legislation is net such a rarity in New Jersey as to 
give the writer of this article any hope that its title will attract readers. 
Our state constitution, with its many restrictions on legislative action, has 
become a veritable pitfall! for the lawmaking body. In view of the 
numerous limitations which the constitution of the state imposes on legis- 
lative action, it is not surprising that the decisions adjudging acts of the 
legislature to be invalid, are, for the greater part, the outcome of con- 
troversies based on prohibitions contained in state constitutions. Among 
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the adjudications of state tribunals there are comparatively few which 
adjudge state statutes to be contrary to the Federal constitution. In 
New Jersey the decisions of that nature may, perhaps, be counted on one’s 
fingers. State courts, however, are in duty bound to examine legislation 
as carefully for violations of the Constitution of the Union as for infringe- 
ments of the organic law of the state. 

The act entitled “An act relating to libels,” passed by the legislature 

of 1898, has not yet been attacked for its unconstitutionality, although, I 
helieve, it has been pleaded or sét up as a defense in two cases. By its 
itle the act purports to relate to libels, but its provisions, so far as they 
elate to libel as a private wrong, extend to but one class of libels, or, 
verhaps, a few classes. The first section of the act covers only criminal 
libels. The second section relates to civil actions for libels committed by 
the “owners, manager, editor, publisher or reporter of any newspaper, 
magazine, publication, periodical or serial.” For persons belonging to 
the classes covered by the act a rule of damages is established less 
rigorous than that which is applicable to libels committed by persons 
outside of these classes. To express this idea in a different form, a 
plaintiff suffering from a libel committed by a defendant belonging to 
one of the classes established by this remarkable statute is forced to 
submit to a measure of damages different from what may be invoked by 
a plaintiff whose libeler belongs to none of these classes. While the 
general meaning of the act is clear, the word “publication,” which the 
legislature has used, is one whose meaning varies according to the 
circumstances under which it is used. In the law of libel the word is 
broad enough to cover “anything written or printed and published,” and 
it may include a picture, a letter or a postal card. This is familiar law. 
As used in the act in question the werd should receive a significance 
consonant with the general idea expressed by the other parts of the act. 
Only libels expressed in printing and intended to be read by the public 
are signified, unless the word “publication” receives a meaning which 
entirely differentiates it from the other descriptive words of the act. If 
we apply to this word the maxim “noscitur a sociis,” its meaning will be 
limited to publications of the general class, which includes newspapers, 
magazines, periodicals and serials, and, perhaps, all other printed matter 
which is made public and is intended to be read by the public. Such an 
interpretation will give the word its ordinary meaning—a printed work 
issued for the perusal of the public. The broad meaning which the 
special pleader, or the writer on evidence, gives to the word cannot have 
been the meaning of the legislature; and no reason can be suggested why 
this word shall not be interpreted according to the reasonable maxim, 
which declares that words must receive their ordinary meaning in the 
absence of clear indication that the legislature used it in some other 
sense. 

My objection to the constitutionality of the act relates merely to 
the second section and may. perhaps, have been anticipated by the reader. 
The statute violates that part of the fourteenth amendment to the United 
States Constitution, which provides that no state “shall deny to any 
persons within its jurisdiction the equal protection of the laws.” Persons 
of the classes mentioned in section 2 of the act do not, as it seems to me, 
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form a “class” for purposes of distinctive legislation on the subject of 
the measure of damages in actions for libel. 

The equal protection which the amendment guarantees embraces 
the right of a!l persons to resort to the courts for the redress of grievances 
and the maintenance of their rights. All the decisions under the amend- 
ment, expressly or by necessary implication, recognize this principle. 
No law limiting or qualifying the right to bring actions for the redress 
for wrongs can be valid within the meaning of the amendment, unless 
“it operates on all persons under like circumstances and conditions, both 
in the privileges conferred and in the liabilities imposed.” (Holden v. 
Hardy, 169 U. S. 388; Williams v. Mississippi, 170 U. S. 213). 

That the right to sue for and to recover damages for wrongs is one 
of the means of “protection” within the terms of the fourteenth amend- 
ment no lawyer will deny, and it is a proposition which, moreover, is 
supported, expressly or impiiediy, by many authorities. Nor can any 
one question that the right to punitive or exemplary damages is a greater 
means of protection than the right to recover mere compensation for an 
injury. So far as the requirement of the fourteenth amendment is 
concerned no distinction between the two classes of damages can be 
admitted. The person who, under given circumstances, can sue only for 
compensation for a wrong suffered by him, and for which another person, 
under like circumstances, may recover exemplary damages, is deprived 
of “protection” “equal” to that which the latter person may invoke. 

It is weli known that the “equal protection” clause of the amend- 
ment was designed primarily as a protection to the newly-enfranchised 
negroes of the Southern states, whose liberties and privileges as citizens 
of the United States depended ,on the caprices of Southern legislatures. 
Although, by the fifth amendment, “due process of law” was insured to 
every person before his life, liberty or property could be taken, that clause 
of the national organic law had been found to be an inadequate.protection 
to the negroes in those rights which modern publicists hold to be funda- 
mental and inalienable. It did not prevent states from legislating against 
negroes as a class. The members of the Reconstruction Committee, by 
whom the fourteenth amendment was drawn, probably did not foresee all 
the far-reaching effects of their work, and, perhaps, it would not he too 
much to say that the judges of the Federal Supreme court, in the course 
of the earliest litigation in which the amendment was construed, had no 
notion that it would ever receive the broad and statesmanlike interpreta- 
tion by which it is marked at the present time. “Nothing is more 
certain,” says Lecky in his discourse on “The Political Value of History,” 
“than that the ultimate, distant and, perhaps, indirect consequences of 
political measures are often far more important than their immediate 
fruits.” In the interpretation of the amendment the Supreme court 
of the United States has maintained its high reputation as the institu- 
tion upon which all our liberties ultimately rest as their firm foundation. 

The phrase ‘‘equal protection of the laws” was a novelty at the time 
when it was made a part of the national organic law. Its vagueness 
suggests the idea that its framers must have foreknown that it would be 
bitterly attacked, and that its terms should be broad enough to permit, 
if they did not invite, the liberal construction afterwards placed on them 
by the Federal Supreme court. 
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It was to be expected that this far-reaching clause of the amendment 
would produce great litigation. The legal controversies which it has 
caused have created a mass of legal literature which must always prove 
of the highest value to the upholders of constitutional government. 

The cases are numerous which consider how far classification of the 
objects of legislation may be permitted without invading the “equal 
protection” which the amendment requires; but the majority of the 
decisions relate to statutes concerning corporate taxation, the regulation 
of business and the imposition of counsel fees as part of the costs recov- 
erable in actions of certain classes. The general rule has been estab- 
lished that persons or things may be classified for purposes of legislation 
according to characteristics which make them appropriate subjects of 
legislation as a class. All the persons or things which have the appro- 
priate characteristics must be included in the class. The classification 
may not be arbitrary. A statute providing that only persons of at least 
forty years of age could engage in the business of selling farm produce 
would obviously be based on a characteristic which has no relation to the 
business in question. The decisions which consider how far corporations 
and natural persons may be classified for certain legislative purposes will 
present to the diligent student a conflict of authority not to be reconciled 
by the most discriminating intellect. 

The statute which is the subject of this article legislates concerning 
libels, but, so far as the civil remedy is touched upon, the act deals with 
only certain specified libels. The body of the act, in the third section, 
makes a classification which seems to he clearly arbitrary and illusory. 
Can any reason be suggested why the owners, managers, editors, pub- 
lishers and reporters of publications should per se constitute a class for 
legislation on the measure of damages in actions for libel? The writer 
of the most outrageous libel, if he be an cwner, manager, editor, publisher 
or a reporter of a newspaper, is subject, under the terms of the statute, 
to a more lenient rule of damages than a less guilty person, who has not 
the good fortune to be one of the persens for whose benefit our legislature 
has passed this unique bit of law. By making a retraction of the libel 
he is protected from any verdict beyond mere compensation to the 
plaintiff, whereas a defendant who is not a member of the classes created 
by the statute is left to the mercy of a jury, except in so far as a verdict 
may be set aside for excessive damages. The innocent or mistaken 
writer of an untruth, which is published by an editor who knows of its 
falsity, if he be not an owner, manager, editor, publisher or reporter of a 
publication, must submit to a sterner rule of damages than the owner or 
editor whose moral and legal guilt are beyond comparison greater than 
that of the writer of the untruth, who is not in any wise connected with 
the publication which spreads the libel broadcast. 

A review of some of the decisions bearing on the subject of the classi- 
fication which is allowable under the fourteenth amendment may be 
interesting as well as instructive. Any attempt to harmonize them 
would be too great a work for the compass of an article in a periodical. 
The reports of the District and Circuit Federal courts, as well as those 
of the Supreme court of the United States, contain a multitude of such 
decisions. Beyond the arguments to be drawn from analogy, few of 
these decisions have any bearing on the direct subject of this paper. 
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Perhaps, however, in this discussion reasons derived from analogy may 
furnish arguments as convincing as any based on direct adjudications. 

Much litigation has been caused by the statutes of various states 
allowing counsel fees to successful plaintiffs in suits of specified and 
limited classes. The decisions are interesting notwithstanding their lack 
ofharmony. In Los Angeles Gold Mining Co. v. Campbell, 30 Col. App. 
1, decided in 1899, the statutory allowance of an attorney’s fee to plaintiffs 
in suits of a few kinds mentioned in the act was held to be beyond the 
power of the legislature, while in Dell v. Marvin, Florida Supreme court, 
1889 (45 L. R. A. 201) a contrary view was reached in regard to a very 
similar statute. 

In Lafferty v. Chicago & N. W. R. R. Co., 71 Mich. 35 (88 N. W. 
Rep. 660) an act allowing an attorney’s fee of $25 in a suit against a 
railroad for killing stock was held to be unconstitutional. A_ similar 
conclusion was reached in Michigan in Wilder v. Chicago & N. W. R. R., 
70 Mich. 358. And in St. Louis 1. M. & L. R. R. Co. v. Williams, 49 
Ark. 492 (5 S. W. 883) the allowance of an attorney’s fees as part of the 
costs in a suit against a railroad company, if it had refused to submit the 
cause of action to arbitration, was held to be based on an invidious classi- 
fication. In Grand Rapids Chair Company v. Rummels, 77 Mich. 104, 
it was held that a statute providing that an attorney’s fee might be recov- 
ered, in suits based on personal services, was without the power of the 
legislature under a constitutional restriction similar to the equality clause 
of the fourteenth amendment 

In Gulf, Colorado & Sante Fe Railway v. Ellis, 165 U. S. 144, the 
statute in question allowed an attorney’s fee of $10 to be taxed as part 
of the costs to be recovered of a railroad company which refused, for 
thirty days, to pay a claim for stock killed by any train of its road, if 
the validity of such claim were afterwards established by action. The 
court, speaking through Mr. Justice Brewer, held that the statute “arbi- 
trarily singled out one class of debtors and punishes it for a failure to 
perform certain duties—duties which are equally obligatory upon all 
debtors; a punishment not visited by reason of the failure to comply with 
any proper police regulations, or for the protection of the laboring classes 
or to prevent litigation about trifling matters, or in consequence of any 
special corporate privileges bestowed by the statute.” Many cases are 
then cited showing the variety of forms of legislation designed to place 
railroad corporations in a separate class for the purpose of imposing 
counsel fees on them. 

The case of Durkee v. Janesville, 28 Wisconsin 464, held that a 
statute providing that no city should pay costs in any action brought to 
set aside an assessment or tax deed was unconstitutional on the ground 
that “it is obvious that there can be no certain remedy in the laws where 
the legislature may prescribe one rule for one suitor or suitors in the 
courts, and another for all others under like circumstances, or may dis- 
criminate between parties to the same suit, giving one most unjust 
pecuniary advantages over the other.” 

Another case in which a legai remedy impaired by legislative action 
was the subject of controversy is Pearson v. Portland, 69 Maine 278. 
Actions against cities for persenal injuries caused by defective streets 
having been recognized by the course of judicial decision in Maine, the 
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legislature passed a statute providing that no damages could be recovered 
of any city by any person who at the time of the injury was a resident 
of a country whose laws did not allow an action for damages by a person 
injured by a municipality. ‘This statute was adjudged to be in conflict 
with the equality clause of the fourteenth amendment, the court being of 
opinion that a plaintiff's residence was not a characteristic such as to 
justify the legislature in placing him in a separate class for the legislation 
in question. 

The case of Merchants’ Life Association v. Yoakum, 98 Fed. Rep. 
251, construes a stattite which is an example of valid legislation directed 
against a class of corporations. The legislature of Texas passed a law 
providing that any life insurance company which failed to pay a loss 
within the time specified in the policy should be liable for a penalty of 
twelve per cent. of the loss. McConnish, Circuit Judge, considered the 
statute to be a legitimate classification under the police power of the 
state. 

Passing from decisions which have merely an analogical bearing on 
the subject of this article, we find but a few cases in which statutes con- 
cerning libels have been considered in relation to the fourteenth amend- 
ment or any similar clause of a state constitution. In Allen v. Pioneer 
Press Co., in January, 1889 (8 Law. Rep. An., p. 532), the Supreme court 
of Minnesota was called upon to consider a statute which provided that 
“before any suit shail be brought for the publication of a libel in any 
newspaper in this state, the aggrieved party shall, at least three days 
before filing or serving the complaint in such suit, serve notice on the 
publisher or publishers of said newspaper at their principal office of publi- 
cation, specifying the statements in the said article, which he or they 
allege to be false and defamatory; if it shall appear, on the trial of said 
action, that the said article was published in good faith, that its falsity 
was due to mistake or misapprehension of the facts, and that a full and 
fair retraction of any statement therein alleged to be erroneous was pub- 
lished in the next regular issue of such newspaper, or within three days 
after such mistake or misapprehension was brought to the knowledge of 
such publisher or publishers, in as conspicuous a place and type in such 
newspaper as was the article complained of as libelous, then the plaintiff 
in such case shall recover only actual damages: Provided, however, that 
the provisions of this act shall not apply to the case of any libel against 
any candidate for public office in this state, unless the retraction of the 
charge is made editorially in a conspicuous manner at least three days 
before the action.” The court held that the act was valid under the 
clause of the constitution of Minnesota, which provides “that every person 
is entitled to a certain remedy in the laws for all injuries or wrongs 
which he may receive in his person, property or character.” Neither the 
court nor counsel offered any argument based on the fourteenth amend- 
ment. Moreover, the distinction between the Minnesota act and the 
New Jersey statute is quite manifest. The former act classifies the 
wrongs by the standard of publication in newspapers; the latter statute 
classifies persons and gives them an exemption, not based on the fact that 
their libels are published in the public periodical press, but on the char- 
acteristic that those who are guilty of the wrongs are engaged in certain 
lines of business. The New Jersev act confers the exemption on the 
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publisher of a newspaper who perpetrates a libel in a book, circular, 
letter, picture, poster or engraving. The exemption is based on the 
illusory fact that the guilty person belongs to a certain class of business 
men engaged in a specified occupation, not on the fact that he publishes 
the libel in a newspaper, or other publication, under circumstances of 
haste which render him less guilty than the person who publishes a libel 
deliberately and with opportunities of leisure and investigation. 

The Minnesota case is in strong contrast to the case of Park v. Free 
Press Company, 72 Mich. 560, decided by the Michigan Supreme court 
in 1888. The high reputation of that court and the well-known ability 
of Justice Campbell, who wrote the opinion, give an unusual weight to 
this decision. A statute of Michigan provided that in any suit brought 
for the publication of libels in any newspaper the plaintiff should recover 
only actual damages, if it should appear that the publication was made in 
good faith; that it did not involve a criminal charge; that its falsity was 
due to mistake or misapprehension of the facts; and that, in the next 
regular issue of the newspaper after such mistake or misapprehension was 
brought to the knowledge of the publisher or publishers, whether before 
or after suit was brought, a correction was published in as conspicuous a 
manner and place in said newspaper as was the article for whose publica- 
tion the suit had been brought. Mr. Justice Campbell, speaking for the 
Supreme court of Michigan, criticized this statute in the following words:. 
“This statute has not apparently attempted to relieve any persons but 
the publishers of newspapers from responsibility for every injury to char- 
acter by libel, whether intentionally false or not. If a person not a 
publisher had written in a letter just what this paper published, and had 
done so under the same impression which Mr. Robinson had, the statute 
would not save him from full responsibility for the damages of all kinds 
to which the general ruies of !aw have always subjected persons guilty of 
libel. While the statute is certainly ambiguous, we cannot attribute to 
the legislature the monstrous wrong of shielding the intended malice of 
writers who impose on fair-minded publishers from responsibility for 
newspaper libels, because the publishers themselves may be innocent of 
deceit, or of making the publishers responsible for the full degree of 
actual malice in the writer who misinforms them. In the present case the 
reporter himself admitted that he was not disposed to make as full a 
retraction as the managers required him to make, but their good faith 
should not be impugned by his reluctance. It is not competent for the 
legislature to give one class of citizens legal exemptions for liability for 
wrongs not granted to others; and it is not competent to authorize any 
person, natural or artificial, to do wrong to others without answering 
fully for the wrong. We do not think this statute has any bearing on 
the case, and the court erred in making it control.” 

The weight of Justice Campbell’s opinion, but not the soundness of 
his conclusion, is lessened by his omission to point out the clause of the 
constitution of his state or of the United States which is violated by the 
statute which he denounces. He adjudges the act to be invalid as viola- 
tive of general principles of constitutional law. In view of the rule that 
statutes are held to be within the power of the state legislature, unless 
clearly forbidden by the organic law, the reader will discern a weakness 
in Justice Campbell’s reasoning which is not shared by the conclusion 
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reached by him. He correctly adjudges the act to be invalid, but he 
omits to point out the clause of the state constitution which is trans- 
gressed. Implied prohibitions in state constitutions have no greater 
foundation in reason than have implied powers in the Federal constitu- 
tions. Perhaps the Bill of Rights of the Michigan constitution was in 
Justice Campbell’s thoughts when he wrote his opinion. The constitu- 
tion of every state, I believe, contains a clause in its Bill of Rights, giving, 
in various forms, equal rights to all citizens in their recourse to the courts. 
The equality clause of the fourteenth amendment, ex proprio vigore, 
amends every state constitution and forbids any law which, like that 
mentioned in the title of this article, denies to any injured person as full a 
remedy for his wrongs as others similarly injured may invoke for their 
protection. 
WILLIAM B. GILLMORE. 
Jersey City, October 7, 1901. 
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The following is the address on the above subject made before the 
American Bar Association at its Denver meeting by Mr. William P. 
Rogers, of the Indiana State University: 

I make no apology for bringing before the section of legal education 
the question embraced in the subject of this paper. While it has never 
before been presented to us collectively for discussion, or otherwise, each 
of us, doubtless, has been cailed upon to answer it for some one whose 
chosen life work depended largely upon the answer given. It is of 
increasing importance and will arise more frequently within the next few 
years than ever before. It is of interest to the Bench and Bar because 
women are not only asking admission to practice, but are rapidly entering 
our ranks and practicing at our Bars. 

It is of interest to our law schools, because to at least sixty-four of 
our one hundred and two schools have women applied and been admitted 
to the study of law. And‘they have not only applied, but have entered 
and studied and carried away honors and degrees. More than three 
hundred women have been admitted to practice law in the United States 
within the last twenty-five years. Not ali these, perhaps, are practicing 
in courts, but very many of them are, and the others, like many of the 
men who have been admitted to the Bar, find it more congenial and, 
perhaps, more profitable to confine themselves to the work of the office. 
But they are none the less lawyers, doing the work of the legal profession. 
This does not include a large number of female clerks doing legal work 
in lawyer’s offices al] over the country. 

There were, during the past year, in our law schools, about two 
hundred women studying law. And, while the increase of law students 
has, within the past five years, been much larger than that of most other 
professions, the per cent. of increase during the same time of female 
law students has been double the per cent. of increase of male law 
students. This may be largely accounted for in the fact that our schools 
have been open for women for a much shorter time than to men; yet it 
remains an interesting phase of our question. Besides the large number 
of law schools where men and women work together in the same classes 
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there are two schools, one in Washington, the other in New York, where 
special work is laid out for women, who compose the entire membership 
of such classes. There are several organizations, prominent among 
which is the Woman’s Legal Education Society of New York City, 
formed and conducted for the purpose of advancing the legal education 
of women. So the question of women in law is neither forced nor 
theoretical. It is both real and practical, touching the lives and life work 
of some of our most noble and most intellectual women. 

In our schools and colleges they have long been discriminated 
against. Only within the last half century have they been admitted to 
those sacred precincts of higher learning, whose teachings, it was 
believed, only men could grasp. But here they have shown a mental 
power and alertness unsurpassed by the young men of their college 
classes, and it is now, on all hands, conceded that higher education is 
adapted alike to the sexes. It is only a few years since all the professions 
were closed to women. They could consistently do general housework, 
cooking and sewing, but beyond such as this they ventured at their peril. 
But when it was discovered that they were capable of learning all the 
highest branches, it was soon known that they could teach, and, to their 
credit and the advantage of the children, they have for years been in 
control of the common schools all over the country. 

The schoolmaster with his birch rod government has given place to 
an army of more than two hundred and eighty-four thousand splendid 
women, whose examples and teachings in the school rooms of our land 
have saved us the necessity of larger armies of a more belligerent char- 
acter in other fields of our government. Step by step they have taken 
higher position in the educational world, till to-day there is no course in 
the college curriculum which they have not mastered and do not teach. 
In our high schools, public and private, there are fourteen thousand nine 
hundred and forty-nine female teachers. In our institutions of higher 
education there are one thousand seven hundred and thirty-eight female 
professors and instructors, besides one thousand four hundred and fifty-six 
female professors in colleges for women. 

There are thirty-seven thousand five hundred and five female 
students pursuing work in our colleges and universities. There are one 
hundred and thirty-two colleges for women alone, with an attendance of 
eighteen thousand four hundred and fifteen students. Having mastered 
the field of general and higher education our women have entered the 
domain of technical and professional work. As pulpit orators they have 
for many years proven themselves capable. 

In 1899 one hundred and fiftv-six women enrolled in the theological 
schools of our country. In this field there is an opportunity for work 
which bids fair to attract many of our best educated women. But the 
medical profession has been most attractive to the women. In it they 
have won fame and more of fortune than in any other work. There 
were one thousand four hundred and thirty-six female students enrolled 
in the medicai schools of the United States in 1899, besides eight thousand 
nine hundred and seven studying to become professional nurses. Aside 
from teaching, the medical profession, with its collateral work of nursing, 
seems destined to attract more of the women and better adapted to them 
than any other. 
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But when the women have entered all these fields of work which so 
recently have been held sacred to men, and when they find that in such 
work they can successfully compete with men, make for themselves an 
independent support and, perchance a fortune, why shall they not enter 
the law for the purpose of trying their fortunes there? Well, enter it they 
will—in fact, they have already done so, with, perhaps, indifferent success. 
While there may be plausible reasons presented to prove that women 
should not enter into active practice in our courts, surely one cannot at 
this late day say that they shall not be educated in the law, if their 
ambitions and inclinations lead them in this direction. 

Our much vaunted assertion that a knowledge of the law makes one a 
better citizen certainly has in it no sex limit. Whether or not, we should 
at least encourage their attendance in our law schools, that they may, in 
learning law, thereby acquire an important part of a liberal education. 
It would seem, indeed, that one’s education, in these days of numerous 
law schools, is incomplete until such a course in law has been taken as 
will give one a general view of our legal system. For there is no condi- 
tion in life where the law does not enter with its commands and 
restraints. It prescribes our rights as infants, never loses sight of us 
from the cradle to the grave, and kindly distributes our estates when we 
are dead. The law seeks to control all those of different race, color, 
condition and sex who come within its domain. Surely it is important 
that all should know, at least in a general way, what this law is and what 
is their relation to it. If so, the doors of our law schools should not be 
closed to a class composing in numbers more than half our popuiation, 
but should stand open for all who show themselves, by preliminary train- 
ing, competent to enter. 

The growing sentiment in favor of the study of law, among both 
men and women, will doubtless, within the next five years, open the 
doors of all our law schools to women. As there is no sex limit to justice 
and equity, there will be none to the knowledge of their rules and the 
privileges of the schools where they may be learned. 

The story of weman’s admission to the bar in the United States is 
one of contest and struggle. We, their brethren, being already within 
the gates, with legal power to keep those out who were of opposite 
sex, have not extended a very hearty welcome to our sisters in law. If 
the road has been opened for them to enter it has been only because, 
with their own hands, they have torn down the obstacles and cleared away 
the rubbish. 

Women who have undertaken the practice and have continued in it 
for a few years are usually quite enthusiastic on the subject, even insisting 
that active court practice is as fitting for women as men. The deter- 
mination to succeed, the fascination that legal work, new to women, 
brings the belief that legal disabiiities of women have been largely 
removed by the influence of women lawyers, and that by their influence 
complete legal and political equality of the sexes is to be obtained, 
stimulate the young women to enter the profession and give to them an 
enthusiasm which even a dearth of citizens cannot suppress. But many 
of the women who have independently entered the active practice, includ- 
ing office and court work, find clients as willing to trust their business 
to them as to men of equal experience. They have not yet been long 
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enough in the profession to develop women lawyers equal to Marshall, 
Webster or Choate, but those in the practice probably average well when 
compared with the men, both in ability and income. 

Mrs. Catherine Waugh McCulloch, who practices law with her hus- 
band in Chicago, writing concerning the income of women lawyers says: 
“That it is difficult to discover, but I believe but few of them have received 
as much as $5,000 a year. One toid me of a $10,000 fee, and I know of 
some who have earned and collected as much as $2,000 to $3,000 per 
year, but this was only after five or ten years’ experience. When there 
are women lawyers of twenty to thirty years’ practice there will be larger 
fees. But even in the early years of practice the fees of the women 
average fairly well with the fees paid men of similar experience for the 
same kind of work.” 

She further writes: “Law is excellent as a study for women, and in 
the practice sex is not necessarily a disability. In securing business, sex 
is as yet a hindrance, for some people have not yet discovered that women 
can have legal ability. From my own experience of fifteen years I have 
become so well satisfied that law is a proper sphere for women that I 
should be willing to have my daughter choose it for her vocation.” 

From Miss Isabella M. Pettus, who has for three years practiced in 
the courts of New York, | have received much information concerning 
the practice of law by women in that city. Many of them there have 
won success, not only in office work, but at the Bar, before courts and 
juries. These women, many of them wives and mothers, have been none 
the less faithful to these “heaven-appointed” offices than before they 
entered the profession, or than their sisters who, in other honorable 
professions or lines of work, help to make and keep the home. Miss 
Pettus, in a strong presentation in favor of woman's fitness and right to 
practice law, says: “I wovld condemn heartily the course of a wife or 
mother who would neglect her home and children to practice in the 
courts; | would praise, unreservedly, any earnest intellectual woman who 
takes up ‘toil unsevered from tranquility’ and fits herself for a professional 
life, for the love of law and of learning, thanking God that the nineteenth 
and twentieth centuries have given woman freedom to work out her own 
life, as she will, in honor and righteousness.” 

And when the question in hand is examined from all sides, is not 
the answer found in the suggestion that, after all, women must be given 
frecdom to settle the matter for themselves? Experience alone can deter- 
mine their adaptation to the profession, and they are surely entitled to the 
test. If they fail, their better judgment will readily dictate the wise 
course to pursue. If they succeed, and the predicted dangers to home 
and motherhood do not come, let us, with them, rejoice in their success. 
We can do no less than give them every possible opportunity to deter- 
mine for themselves how best to make the most of life. 

We may consistently suggest, however, that there is no other pro- 
fession like the practice of the law. It is a continual contest. The 
assertions from the minister in the pulpit are usually unquestioned and 
unanswered. His critics speak only in his absence. His hearers have 
assembled because they are in sympathy with his views, and expect to 
agree with what he may say. So with the work of the physician. His 
errors may neither be all buried or forgotten, but he can rely upon the 
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assurance that no one else will be employed to continually hunt for and 
expose them to public inspection. The teacher stands in advance of his 
pupils, teaching them things they have not yet learned. If, perchance, 
some leader of the class points cut an erroneous statement, it may at once 
be corrected, with little embarrassment. Lut the propositions of a lawver 
in court are made in the presence of a shrewd opponent, whose business 
it is to see the vulnerable places, point out the errors and inconsistencies 
and openly criticise the position assumed. His address to the jury is to 
be publicly answered and his conclusions refuted. He must be an 
antagonist because his client is. This is the life of the lawyer in court. 
It cannot be otherwise to win success. ‘The nervous strain borne by the 
lawyer in a long, closely. and often bitterly contested case demands not 
only mental but physical vigor which few men possess. At the end of 
such a comtest, where, if not the life or liberty of one’s client, his property, 
at least, is lost, the attorney must be strong indeed who can, unperturbed, 
proceed with the demands made upon him by other pressing business. 
Are women so constituted that they can successfully live such a life? Is 
such a life desirable for a woman where this strife and menta! contest 
must be principally with men, even though she be strong, learned and 
experienced? Cannot a woman with such qualities utilize her life to 
better advantage elsewhere? Is there any crying need or pressing 
demand for women to practice in our courts? What great reforms, 
what betterment to seciety, would result from their assuming such 
onerous work? 

To the woman who would enter the law, intending to take up its 
practice as a profession, these and many like questions must come for 
answer. But the answer must come from her. We have no right to 
deprive her of the privilege of personal experience. She has the right, 
and should have the privilege, of entering the Bar as a practitioner on 
purely personal grounds, although there be no public demand or crying 
need for her. She should, in this matter, be just as free and independent 
as her brother, with the right and power to choose for herself any honor- 
able calling; but in doing so she should, like every other citizén, select that 
for which she is best suited and which will bring to her and those about 
her the most of good and of happiness. 


IN RE APPLICATION FOR REMOVAL OF WILLIAM L. CHITTENDON, 
TRUSTEE OF THE ESTATE OF HENRY A. CHITTENDON, DEC’D. 


(Essex County Orphans’ Court). 
Executors and Administrators—Removal—Jurisdiction of Orphans’ Court. 

Messrs. Woodruff and Stevens and Mr. Walter C. Shoup (of the New 
York Bar) for the petitioners. 

Mr. James M. Trimble for the trustee. 

SKINNER, J.: The petition in this matter sets forth that the sole 
remaining executor and trustee has neglected and refused to proceed 
with the administration of the estate, and to execute and perform the 
duties and trusts devolving upon him, although he has been in the sole 
and exclusive charge of the estate, and although requested by the 
petitioners and others interested, at various times, to carryout the pro- 
visions of the will. The specifications under that general statement are 
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that he has had offers for the purchase of the real estate devised to the 
trustees, which should have been accepted and which have not been 
accepted by him, and that he has failed to make any arrangement for 
the sale of the property at public sale. There are other specifications 
with reference to his attempt to place a mortgage upon the property 
without authority and the expenditure of moneys for building roads, 
which have not been brought to the attention of the court further than 
as stated in the petition, and which, together with the further statement, 
that he has been a non-resident, have been abandoned by the petitioners, 
and they rest their case upon the one specification that he has not sold 
the real estate as directed. 

Objection is made to the court’s entertaining this petition on the 
ground that the court has not jurisdiction. If the court has jurisdiction, 
it is under section 135 of the revised Orphans’ Court act of 1898, which 
provides that whenever any trustee heretofore, or hereafter, appointed 
by the last will, shall neglect or refuse to act, or shall die before the 
execution and completion of the trust committed to him, the Orphans’ 
court of the county where such testator resided at the time of his death 
shall have power to appoint some suitable person. I should be inclined 
in considering that section to give myself the benefit of any doubt as to 
the extent of the court’s jurisdiction and to take jurisdiction, if I could 
see the way clear to do it, but I think a fair and sound construction of 
that section does not justify the court in doing so. Counsel for the 
petitioners contend that that section gives the court power to remove 
a trustee in every case of neglect or refusal to perform his duties. I 
think it is much more limited in its scope, and that it applies only to the 
case of a neglect or refusal to assume, in any way, the duties of the 
office, and not the neglect or refusal to perform by any one who has 
assumed the administration of the estate or the performance of his trust 
and then is guilty of misconduct in the neglect of some plain duty. 
Section 149 provides that when the executor or trustee has neglected or 
refused to do certain things that are specified, such as the filing of an 
inventory, or the rendering of an account, when ordered to do so by the 
court, the court may remove; and section 150 says that in case an 
executor or trustee shall remove out of the state or does not reside 
therein and shall neglect or refuse to proceed with the administration of 
the estate and to execute and perform the duties and trusts revolving 
upon him, the court may remove. Now, if this section 135 gave the 
court power of removal in every case of neglect or refusal to perform a 
duty, there would be no need of those sections 149 or 150 in the particulars 
that I have just quoted. The construction of section 135 as applying 
only to the refusal or neglect “to act,” that is, the refusal or neglect to 
assume the trust taken in connection with sections 149 and 150, conforms 
also, I think, to the well understood limitations upon the jurisdiction of 
this court. It never has been given the general power of supervision over 
trustees; that power has been, and is, exercised by the Court of 
Chancery, and whatever power of supervision over a trustee is committed 
to this court is so committed by the specific grant of power by the legis- 
lature. What the legislature has done, generally speaking, is to take 
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advantage of this court as a court for accounting and for check upon 
trustees in the performance of their routine duty to require that they 
shall account in this court, shall file an inventory and shall be subject in 
the matter of their inventory and their account to the control of this 
court; but this court has never been given the general supervision 
over trustees, so that in case of refusal or neglect to perform any 
duty, it may be brought to the attention of this court and action 
taken thereon. The 135th section cannot be said to apply only to a case 
of refusal to act, because the word “neglect” is used, and, of course, 
must be given such meaning as the word “neglect” ordinarily has. It 
cannot be said that ‘+t applies only to the case of an executor or trustee 
who has never assumed the duties of his office, because it expressly pro- 
vides for the case of one who has died before the completion of his 
trust, implying that he had assumed his trust, but failed to complete it. 
But the neglect or refusal to act does not mean a neglect to perform 
some single duty. An entire failure to act as trustee, without any express 
refusal, mere non-action, or an express refusal on the part of the trustee 
to assume the office cast upon him by the testator, together with the 
vacancy caused by a death after the trust has been assumed—these, I 
think, are the cases intended to be provided for by section 135. The 
removal of a trustee for his neglect or refusal to perform his duties, after 
he has once assumed the office, is covered, as far, at least, as the legisla- 
ture has seen fit to give this court power, by sections 149 and 150. I 
am, therefore, constrained to reach the conclusion that the court is 
without jurisdiction to grant this petition. 

Mr. Woodruff calls my attention to a portion of section.149, which 
says that “when any order shall be made by the Orphans’ court, that any 
trustee shall do or perform any act or thing which the court, by this 
act, is authorized to order, and shall refuse or neglect to obey it, the 
court may remove,” etc. My view of that is sufficiently indicated by 
what I have already said. I do not understand that this court has the 
broad general power to order the trustee to do everything that he ought 
to do; it has only the power to order him to do those things which the 
legislature has specified, and the order that he sell the real estate or 
carry out the provision of the will is not one of those things that the 
legislature has committed to this court, and on that phase of the petition 
I also refuse to assume jurisdiction, 

Counsel now call my attention to the latter part of section 150, 
which gives the court power of removal when a trustee has “embezzled, 
wasted or misapplied any part of the estate committed to his custody, 
or has abused the trust and confidence reposed in him.” I think that 
must be taken to mean some abuse of confidence similar in its nature to 
embezzlement or misappropriation of funds and not to such a case as is 
presented by this petition. 

This view makes it unnecessary to consider the other point raised by 
counsel, that, under the will, the office of executor is not separable from 
the office of trustee, and that, therefore, the case is within the proviso at 
the end of section 135, that “nothing in this section shall be construed to 
apply to the office of executor.” 
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SCHUCKHARDT ». SCHUCKHARDT. 


(N. J, Prerogative Court, July, 1901). 


Probate practice—Remitting the 
record.—Upon appeal to the Pre- 
rogative court from an order of 
the Orphans’ court refusing pro- 
bate of a will, after the reversal of 
the said order, it is within the dis- 


cretion of the Prerogative court 
either to proceed with the probate 
in that court or to remit the record 
to the Orphans’ court with instruc- 
tions to admit the will to probate 
there. 


The rule declared in this syllabus was settled by the present Ordinaty 
after examining the proceedings in several cases decided by the late 


Ordinary (McGill). 





STATE (GILHOOLY ET AL., -PROSECUTORS), v. CITY OF ELIZABETH; 
STATE (HOPPER ETL AL., PROSECUTORS), v. CITY OF PATERSON. 


(N. J. Supreme Court, September 20, 1901). 


Constitutional law—Local act— 
Legislative powers.——The act ot 
March 21, 1901, which gives the 
governor power, in his discretion, 
on the application of one hundred 
voters, to appoint a commission to 


cities of this state, is unconstitu- 
tional and void. (1) It is an unlaw- 
ful delegation of legislative power. 
2) The act is local 2nd special. 
(3) It authorizes the regulation of 
municipal affairs by a commission. 


district or re-district wards in the 

‘Certiorari by the state on the prosecution of P. H. Gilhooly and 
others against the City of Elizabeth, and by John Hopper and others 
against the City of Paterson. Judgment set aside. 
Argued June term, 1901, before Van Syckel, Fort and Garretson, JJ. 
Messrs. Lindabury, Depue & Faulks for prosecutors. 
Mr. John W. Griggs, Mr. Eugene Emiey, Mr. William I. Lewis and 
Frank Bergen for defendants. ‘ 
VAN SYCKEL, J.: The only question involved in these cases 
which it is necessary to discuss is whether an act approved March 21, 
1901 (P. L. 1901, p. 208), is constitutional. The first section of the act 
reads as follows: “Upon the petition of not less than one hundred voters 
of any city, the governor may, in his discretion, appoint a commission of 
three residents and voters of such city, not more than two of whom shall 
belong to the same political party, to divide the city for which they are 
appointed into wards, each ward to contain as nearly as practicable an 
equal number of inhabitants and consist of convenient and contiguous 
territory in a compact form; such division not to take place oftener than 
once in five years.” The validity of this legislation is assailed on the 
ground that it violates the clause of the state constitution, which vests 
legislative power in a senate and general assembly, and also the clause 
which divides the powers of government into three distinctive depart- 
ments, the legislative, executive and judicial, and forbids that any person 
belonging to or constituting one of these departments shall exercise any 
of the powers properly belonging to either of the others. We deem it to 
be the established rule that the districting of a city into wards is a legisla- 
tive act, which cannot be delegated. In re Ridgefield Park, 54 N. J. 
Law 288, 23 Atl. 674; State v. Simons, 32 Minn. 540, N. W. 750. That 


Mr. 
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this law commits to the governor the determination of an important 
question of public policy controlling the local government of cities does 
not admit of controversy, as he is given an absolute and unlimited discre- 
tion, controlled by no rule, to be exercised in accordance with no facts 
to be ascertained by him, and upon no principle or terms of expediency 
declared by the legislature. The legislature, established under the con- 
stitution, has the exclusive power to enact the law. The rule is well 
stated in Dowling v. Insurance Co., 92 Wis. 63-74, 65 N. W. 738-741, 31 
L. R. A. 112-115, in this language: “The result of all the cases on this 
subject is that a law must be complete in all its terms and provisions 
when it leaves the legislative branch of the government, and nothing 
must be left to the judgment of the electors, or other appointees, or 
delegates of the legislature. so that, in form and substance, it is a law in 
all its details in praesenti, but which may be left to take effect in future, 
if necessary, upon the ascertainment of any prescribed fact or event.”” The 
Supreme court of Pennsylvania, in Moers v. City of Reading, 21 Pa. 202, 
enunciated a like rule in these words: “The legislature cannot delegate 
its power to make a law, but it can make a law to delegate a power to 
determine some fact or state of things upon which the law makes, or 
intends to make, its own action depend.” The case of Field v. Clark, 
143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294, in my judgment, carries 
this right of the legislature to delegate a function connected with the 
operation of the law to its extreme limit. That case was decided by a 
divided court. The majority opinion, after citing with approval the 
language of the Pennsylvania court in the case last referred to, says: 
“Nothing involving the expediency or the just operation of such legisla- 
tion was left to the determination of the president. * * * He had 
no discretion in the premises, except in respect to the duration of the 
suspension so ordered.” While there is room for difference of opinion 
as to the effect of the enactment which gave rise to the controversy in 
that case, there is no departure from the principle announced in the 
cases above referred to, if we accept the construction of the act of 
Congress adopted by the Federal court. Cases in our own courts are 
hostile to such legislation. In re Ridgefield Park, supra; Mundy v. City 
of Rahway, 43 N. J. Law 338; Bernards Tp. v. Allen, 61 N. J. Law 228, 
39 Atl. 716; Dexheimer v. City of Orange, 60 N. J. Law 111, 36 Atl. 706. 
No support for like legislation can be found in Paul v. Gloucester Co. 50 
N. J. Law 585, 15 Atl. 272. That decision rested upon two grounds, 
which are not present to support the act now challenged: First, that 
from the earliest times the sale of intoxicating liquors had been dealt 
with by legislation in an exceptional way, not different in substance and 
effect from that provided for in that local option law; second, the right 
of the legislature to-delegate the powers of local government to the 
political subdivisions of the state. The act of 1901 is, in our judgment, 
an attempt to delegate to the government the powers which, by the 
mandate of the constitution, must be exercised by itself. 

This enactment is also subject to other objections, which render it 
unconstitutional. First: It is inimical to that provision of the fundamental 
law which inhibits private, local or special legislation. The act, by its 
title, purports to apply to all the cities of the state; but no city can, by 
electing to do so, demand as a right the benefit of its provisions. All 
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that any city can do is to file a petition signed by one hundred voters. It 
is left wholly in the discretion of the governor whether the petition shall 
be iavored. It requires no argument to demonstrate that, while the 
legislature itseli could nct conier upon one city, to the exclusion of 
others, the power to rearrange its wards, this act, if validated, will provide 
a ready method hy which the constitutional provision may be set at 
naught. Secondly: This act is a return to the regulation of municipal 
affairs by commissions, which called forth unmeasured condemnation 
throughout the state, and !ed to the provision of the present constitution 
prohibiting it. Ifthe governor can legally exercise the power committed 
to him in this case, then the legislature, while impotent to act directly, 
may authorize the gevernor, or the secretary of state, or A. B., at its 
pleasure, to exercise his discretion whether he will appoint for any city 
or other municipality a commission to assess and collect taxes, or to 
determine what local improvements shall be made, or what franchises 
shall be granted, or what ordinances passed. In fact, by this scheme 
the entire field of local government could be occupied by a commission, 
to the exclusion of its self-government, and the barrier which the people 
believe they have securely erected against such pernicious legislation 
would be swept away. The constitution forbids that such legislation 
shall receive judicial sanction. The act of 190+ is unconstitutional and 
void, in our judgment, and the proceedings taken under it should be set 
aside, with costs. 


REICK v. STEELMAN. 


(N, J. Supreme Court, August 9, 1901). 


Sheriff's fees—Alias writ—Ser- 
vice.—Fees incurred by a sheriff on 
an alias writ of fi. fa. de bon. et 
terr., after satisfaction of the judg- 
ment debt by payment to the 
officer holding the original execu- 


tion (not the sheriff), are payable 
by the defendant in execution, un- 
less they are incurred after notice 
of the satisfaction has been given 
either to the sheriff or to the plain- 
tiff in execution. 


Application by Sevmour Reick against Andrew J. Steelman for a 
rule to show cause why proceedings on execution should not be stayed. 
Rule discharged. 

Argued June term, 1901, before Gummere and Fort, JJ. 

Mr. Eli H. Chandler for complainant. 

Mr. Louis H. Miller for defendant. 


GUMMERE, J.: Upon a judgment recovered against the defendant 
in this court, execution was issued to the sheriff of Atlantic county, who 
levied upon and advertised for sale property of the defendant. At the 
same time execution was aiso issued to the sheriff of Cumberland county, 
who levied upon certain real estate of the defendant located in his county. 
From time to time, after the issuing of the executions, the defendant paid 
to the sheriff of Atlantic county different amounts upon the judgment, 
and on the 26th day of December, 1900, maiied him a check for the 
amount still remaining unpaid thereon. On the next day the sheriff of 
Cumberland county caused an advertisement of the real estate levied 
upon by him to be published in one of the newspapers of said county, and 
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on the day following caused the same publication to be made in another 
newspaper of his county. The defendant now applies for a rule to stay 
perpetually the sheriff of Cumberland county from further proceeding 
under his writ. 

The real question which the parties desire to have determined is as 
to the liability of the defendant to pay the costs incurred up to and 
including the 28th day of December, under the writ issued to the sheriff 
of Cumberland county. We think that he is liable. By due course of 
mail, the check mailed by the defendant to the sheriff of Atlantic county 
on the 26th day of December would not have reached him until the day 
following. Prior to that time a certain portion of these costs, to wit, 
those represented by the levy, had already been incurred. Prior to that 
day, also, the printer’s charges for setting up the advertisements had 
undoubtedly been incurred. No notice was given either to the sheriff 
of Cumberland county or to the plaintiff in execution that the judgment 
had been paid until after the advertisement had been published in each 
of the newspapers of that county, nor had they, either of them, any 
knowledge of that fact. It was the duty of the defendant to notify the 
sheriff of Cumberland county of the satisfaction of the judgment as soon 
as that event occurred, and to pay to him such fees as had accrued to him 
prior to the date of such notification. Such expenses as were incurred 
by the sheriff subsequent to December 26 were due entirely to the failure 
of the defendant to rotify either him or the plaintiff in execution of the 
existing situation, and those expenses the defendant should be compelled 
to pay. The rule to show cause is discharged. 
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(Abstracts of Recent Opinions). ' 

Mortgage lien—Discharge.—Where a distinct parcel of the mort- 
gaged premises has been held for over twenty years by grantees of the 
mortgagor, without covenant to pay the interest or principal of the 
mortgage, or actual payment of either, or other recognition of the encum- 
brance of the mortgage on such distinct parcel, and without entry by the 
holder of the mortgage, the mortgage has ceased to be a lien on such 
distinct parcel of the mortgaged premises, notwithstanding it was duly 
and seasonably recorded, and interest has been continuously paid by 
other holders of other distinct parcels of the mortgaged premises. Wills 
v. Field. (Mr. Jerome B. Grigg for complainant. Mr. Samuel W. 
Beldon for defendants). Opinion by GREY, V. C., July 13, 1901. 


Corporations--Receivers—Sale.—1. Where, in a petition to set aside 
the confirmation of a receiver’s sale on the ground of an increased bid 
made at the time of confirmation on the alleged request of the receivers, 
there was no allegation that the purchasers were connected with the 
representation of the receivers, such representation could not avail the 
subsequent bidders to the detriment of the purchasers. 2. Where the 
receivers of a corporation empowered to sell the corporate property made 
a contract of sale subject to confirmation by the court, a subsequent 
offer by another bidder of a higher price is not sufficient ground for 
setting aside the confirmation, or opening the same, in the absence of 
fraud. 3. The fact that a bidder on the confirmation of a receiver’s sale 
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makes a different and better offer on an application to set aside the 
confirmation a few months later than at the confirmation will not affect 
the purchasers, as the bid must be made before or at confirmation. 4. A 
corporation engaged in the extensive manufacture of locomotives volun- 
tarily dissolved, and receivers were appointed to effect a: sale of the 
property. The city wherein the works were situated and various trans- 
portation companies desired the continued operation of the works, and 
offered special privileges to effect the same. These privileges were 
offered by the receivers in their offer of sale, and a contract of sale, 
subject to confirmation, was made, wherein the purchasers made the 
granting of these privileges a condition of their bid, and agreed to open 
and operate the plant as located, as soon as possible. At the time of 
the confirmation another bid of an increased amount was made by parties 
who would not undertake to run the works where located. Held, that 
the contract of sale was properly confirmed, the purchasers being entitled 
to the special benefit of their contract. 5. Where, after the confirmation 
of the receiver’s sale of a manufacturing plant, the purchasers took 
possession and commenced operations on a scale so extensive that the 
sale could not be set aside without loss to the purchasers, and there 
was delay in making the application to set aside the sale, the sale will 
not be set aside for an increased bid at the time of confirmation. 6. 
Where the principal stockholder of a corporation whose plant was sold 
by receivers, after consultation with him, did not appeal from the order 
of confirmation, but accepted a lease for a part of the property conveyed 
from the purchasers, and did not himself complain of the action of his 
counsel in failing to make his wishes known at the confirmation, his 
affidavit objecting to the sale, made in support of an application by 
another stockholder to have the confirmation set aside, will not be 
considered. Rogers v. Rogers Locomotive Co. (Mr. R. H. McCarter, 
Mr. L’Amoreaux and Mr. Guild for petitioner. Mr. John W. Griggs 
for Smith & Holran, purchasers. Messrs. Pennington & Beam for 
receivers. Messrs. McGee & Bedle for stockholder). Opinion by 
EMERY, V.C., July 19, 1901. 


Creditors’ suit—Execution of deed—Accounting—Reference.—1. In 
a creditors’ suit to set aside a deed of the debtor as being ineffective, the 
deed was signed by the grantor, without containing the grantee’s name, 
and given to the grantee to be taken to a title company to be examined. 
After such deed had been passed on by the title company, the grantee 
took it to the office of the grantor’s agent, and the grantor directed his 
agent to fill in the grantee’s name, which was done in the presence of the 
grantor, and the deed delivered to the grantee. At the time when 
examined by the title company, the deed did not have any revenue stamps 
on it. Held, that the deed, when delivered, was complete as to considera- 
tion and grantee, anc operated to transfer a good title. 2. Where, in a 
creditors’ suit to set aside a deed as in fraud of creditors, the deed was 
made to secure a debt from the grantor to the grantee, and there was no 
proof that the grantee acted fraudulently, or that he knew the grantor 
owed others, the deed will be deemed to have been executed bona fide as 
security for the amount of the debt which the secured creditor has the 
burden of proving. 3. Where a debtor deeds property to a creditor as 
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security, the debtor sti!l has an equity of redemption in the property. 
4. Where a debtor conveyed property to a creditor as security for his 
debt, which was for several thousand dollars in items of from five to 
twenty dollars each, another creditor is entitled to a statement of an 
account of the debts secured by the deed, and a reference to a master is 
proper. 5. Where a bill alleged that a debtor, after conveying property, 
remained in possession and control thereof, which was denied in the 
answer, the allegation fails, no proof being offered sustaining it. Platt 
v. McClong. (Mr. William B. Knight and Mr. Samuel H.-Richards for 
complainant. Mr. A. H. Swackhamer for defendant, George G. Green. 
Mr. W. J. Kraft for defendants, Thomas McClong and Elbridge Kemble). 
Opinion by GREY, V. C., July 26, 1901. 


Electric light companies—Powers—Use of highways—Municipal 
corporations—Preliminary injunction—1l. Electric light companies 
organized under the general corporation act of this state have authority 
to erect poles and to string and maintain wires in the public highways 
upon first obtaining the consent of the owners of the soil. 2. The proviso 
of the act of 1896 (P. L. 1896, p. 352), declaring that no poles shall be 
erected in any city or town withovt first obtaining a designation of the 
street in which the same may be placed, and the manner of placing 
the same, does not extend to boroughs. 3. The borough act (P. L. 1897, 
p. 296), empowering borough councils by ordinance to regulate the 
streets of the borough, to remove obstructions and nuisances therefrom, 
and to prescribe the manner in which corporations or individuals shall 
exercise any privilege granted to them in the use of the streets, confers 
a power which can only be exercised by the passing of an ordinance. 4. 
Until the borough council does pass an ordinance regulating the use of 
the borough streets, or prescribing the manner in which electric light 
companies shall exercise their street privileges, an electric light com- 
pany which has obtained the consent of the owners of the soil may 
string its wires in the public streets of the borough. 5. The borough 
and its officers, who claim the right to cut such wires because strung 
in the borough streets without the previous action of the borough council, 
will be restrained by preliminary injunction from such cutting. The 
injury to the complainant company is continuous, and threatened to be 
repeated, and is net one for which adequate damages can be recovered 
at law. Point Pleasant Electric Light and Power Company v. Borough 
of Bay Head. (Mr. J. B. Humphreys and Mr. Peter Backes for com- 
plainant. Mr. David Harvey, jr.,and Mr. I. W. Carmichael for defend- 
ants). Opinion by GREY, V. C., July 29, 1901. 


Mechanics’ liens—Matcrials—Right to lien—1. Where component 
parts of completed machines are temporarily separated for convenience 
in delivery, they are not materials for the erection of fixed machinery, 
within the mechanic’s lien act, allowing a lien for a debt contracted for 
furnishing material for the erection of fixed machinery. 2. Under the 
mechanic’s lien act, granting a lien for the price of fixed machinery, a 
lien does not attach for the purchase price of complete machines, which 
are stayed in their places merely to make them steady, and not for the 
purpose of incorporating them into, and making them part of, the realty. 
Campbell v. John W. Taylor Mfg. Co. (Mr. E. P, Budd for receiver. 
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Mr. C. K. Chambers and Mr. Abbott for petitioners, Prentiss & Co.) , 
Opinion by GREY, V. C., July 29, 1901. 


Specific performance—Contract in alternative—Remedy at law.—1. 
Specific performance of an agreement to take down or remove a building 
will not be decreed because of the court’s inability to see that the work 
is carried out, and damages at law is an adequate remedy. 2. Chancery 
cannot decree specific performance of a contract to take down or remove 
a building within a certain time on a bill filed before the expiration of 
the time, as the contract is in the alternative. 3. Specific performance 
of a contract to take down or remove a building cannot be decreed on 
allegation that damages at law were inadequate because defendant con- 
templated the sale of the building toa rival concern, and plaintiff desired 
its destruction, as the building was valuable as a part of the good will of 
plaintiff's business, where there was no restriction in the contract as to 
the use of the building. Armour v. Connolly. (Mr. A. C. Wall and Mr. 
R. V. Lindabury for complainants. Mr. Joseph Anderson for defend- 
ants). Opinion by EMERY, V. C., July 30, 1901. 


Judgment against partnership—Receiver—Assets.—1. A judgment 
entered against a firm for which a receiver has been appointed, in an 
action in which such receiver was not a party, has no force against him. 
2. Assets of a firm in the hands of a receiver can be reached only by 
permission of the court. 3. The receiver appointed for an insolvent firm, 
who was not made a party to an action against such firm, can contest 
the right and the amount of the debt of the judgment creditor. 4. 


Petitioner's decedent, who was an indorser on certain notes of a firm, 
on discovering its insolvency, arranged for a loan to take up the notes; 
one partner giving his note, secured by collateral of the decedent, the 
note being discounted wholly on the faith of such collateral, it being 
understood that such partner would not, and that the decedent would, 
liquidate the debt. It was also arranged that the partner should prove 
the notes as claims against the firm’s estate. Held, that the petitioner 
was entitled to participate in the distribution of funds in the hands of 
the receiver of the firm to the extent of the credit created by the decedent’s 
name and collateral, since he was an indorser who had paid his principal’s 
debt. Lawson v..Dunn. (Mr. |. O. Acton for petitioner. Mr. Charles 
Mecum for respondents). Opinion by REED, V. C., July 30, 1901. 


Gifts—Fraud—Undue influence—Equity.—1. A gift in fraud of a 
pursuing creditor is good as between the donor and the donee. 2. Such 
a fraudulent gift is good against the administrator of a deceased donor, 
except to the extent necessary to pay the debts of the decedent. 3. A 
relation par amour carries no presumption of the exertion of undue 
influence by the mistress. It does call for suspicious scrutiny of the 
conduct of the parties, in ascertaining whether the challenged act of the 
man was induced to be done by an undue interference with his free 
action. 4. The Court of Chancery has no jurisdiction to pass upon a 
legal demand for unliquidated damages. Schwalber v. Ehman. (Mr. C. 
E. Hendrickson for complainant. Messrs. Gilbert & Atkinson for 
defendants). Opinion by GREY, V. C., August 2, 1901. 
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Judgments—Lien—Injunction—Principal and agent.—1. When the 
plaintiff in a judgment conducts an auction sale of a farm, and assures 
bidders that the liens on the property about to be sold consist of a 
mortgage for a certain sum and interest, and makes no mention of the 
judgment he helds, which is a lien upon an undivided interest in the 
property, the plaintiff's executors are estopped, and will be enjoined, 
from enforcing the judgment against the devisees of a purchaser, who 
bought at the auction sale under the belief, thus induced, that there were 
no other liens on the farm than the mortgage. 2. The complainant, in 
order to have the benefit of the estoppel, is not called upon to prove that 
the property bought is not worth the purchase price and the amount due 
on the judgment added to it. He is entitied to the benefit of his purchase 
clear of the lien of the judgment, which was, in substance, the assurance 
given him by the plaintiff at the sale. The party making the representa- 
tion which induced the sale may not thereafter, by his acts, make that 
representation false. 3. The prior record of the judgment is constructive 
notice to subsequent purchasers, but it will not avail against the actual 
notice given by the announcements of the plaintiff to bidders, inviting 
them to purchase upon a statement of the lien on the property about to 
be sold, which excluded the idea that there was any judgment lien. 4. 
The estoppel will not be prevented by the fact that the plaintiff in the 
judgment acted in making the sale as agent for owners who did not 
know there was any judgment. He was not their agent to conceal his 
judgment. In that element of the case he acted for himself. Borden v. 
Hutchinson. (Mr. Howard W. Hayes for complainants. Mr. J. P. 
Hutchinson and Mr. H. A. Drake for defendants). Opinion by GREY, 
V.C., August 2, 1901. 


Vendor and purchaser—Deeds—Burden of proof—Injunction.—1. 
Where a deed contains a restriction made for the benefit of the vendor’s 
remaining land, the right to enforce the same passes to a subsequent 
grantee of the vendor. 2. Where a deed containing a covenant against 
certain buildings is made subsequent to a deed to other property, owned 
by the same vendor, the grantees in the latter deed do not take the land 
with the benefit of such covenant. 3. In an action to enjoin the building 
of a hotel on certain lots as being in violation of restriction in a deed to 
other lots by the same grantor it appeared that such latter deed was 
made subsequent to that of plaintiff; that the plot of land itself contained 
no restrictions as to the character of the buildings, and that the method 
adopted in selling was not uniform in the matter of restrictions. Many 
years before defendant bought the land in question, that land originally 
owned by the common grantor was studded with hotels, while that of 
defendants had been occupied by a boarding school, used subsequently 
as a hotel; all without objection from any one. Held, that no right to 
enforce the restriction was conferred on plaintiff, since there was no 
general scheme or understanding that the restriction as to hotels was to 
be common to all grantees, and was to be inserted in all deeds, or that 
each purchaser was to be burdened with his own and benefitted by the 
other covenants. 4. The burden of showing that a covenant in a deed 
as to certain restrictions was made for the benefit of the vendor’s remain- 
ing lands, and not merely for that of the vendor personally, is on the 
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purchaser of such remaining lands. 5. The purpose of a grantor, with 
whom a restrictive covenant is 20 Me om be evidenced not only by the 
language of the covenant itself, but also ‘by other language in the deed 
containing the covenant. 6. In an action to enforce a covenant in a 
deed restricting the building of hotels, it was shown that hotels were 
built on lots adjoining defendant, which had been a part of the land of 
the common grantor, and that the presence of such hotels had been 
acquiesced in for several vears. One of the owners in defendant’s chain 
of title testified that he told plaintiff that he intended building a hotel, 
and that the latter made no objection. Subsequently they talked over 
the plans together, and plaintiff said the lot was a good site for a hotel. 
They spoke of the hotel restriction, plaintiff then referring the witness 
to his lawyer. Later, on seeing the lawyer, the latter asked why witness 
had not gone ahead with the building, as plaintiff expected it to be well 
under way at that time; the gist of their conversation then being as to 
a restriction as to the building line. Witness, as well as defendant, spent 
much money, and went ahead with the hotel’s construction. Held, that 
plaintiff, having acquiesced in the violation of the restriction and per- 
mitted the expenditure of money, could not enforce the restriction by 
injunction. Hemsley v. Marlborough Hotel Co. (Mr. Samuel H. 
Grey for complainant. Mr. C. L. Cole, Mr. D. J. Pancoast and Mr. 
Richard V. Lindabury for defendant). Opinion by REED, V. C.,, 
August 14, 1901. 


Divorce—Cruelty—Evic i y.—l. husband and wife, 
having lived together unhappily for some years, on the latter’s request 
that she be furnished with a separate establishment, that she mignt live 
in peace, the husband rented rooms for her, situated a great distance 
from where her sons lived and carried on their business, and near 
whom she wished to be. Shortly thereafter he wrote her, saying he 
would move her, but declined to state the locality. She declined to go 
till she was informed of the destination, whereupon the husband and the 
drayman broke in the door to her room. ‘The children testified that the 
husband beat and choked her, which the husband and drayman denied, 
testifying that she furiously attacked the husband. During the entire 
controversy the children sided with the mother. Held, that the wife was 
entitled to a divorce on her complaint on the ground of extreme cruelty. 
2. The father of complainant in a divorce proceeding advanced her 
husband $2,000 to set himself up in business, and later defendant invested 
about $2,000 in the purchase for about $4,400 of vacant lots, giving back 
mortgages for about one-half of the purchase money, and vested title in 
his wife, he paying the interest. Defendant’s business brought him an 
income of about $100 per month. Held, that complainant was entitled 
to $5 a week alimony and a counsel fee of $100. Mayer v. Mayer. (Mr. 
William S. Stuhr for complainant. Mr. John I. Weller for defendant). 
Opinion by PITNEY, V. C., August 31, 1901. 


Equity—Pleading—Court’s —_jurisdiction—Administrator.—1. As, 
under rule 213, a motion to dismiss a bill is in the nature of a demurrer 
tothe whole bill, and as by such motion a defendant puts himself in 
court by a general defense, a motion by such defendant to vacate the 
service of a subpoena, on the ground that the teste thereof antedates the 
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filing of the bill, will not be entertained. 2. Complainant, in a suit in 
the Chancery court, alieged that certain administrators had delayed a 
final accounting in the Orphans’ court for a considerable period after the 
statutory time for settlement, and had made no exhibition of certain 
assets, which were such that her interests required a full disclosure of 
their nature and incidents before she could safely accept any settlement 
by the administrators in the Orphans’ court; wherefore discovery was 
prayed. Held, that such bill stated a sufficient special cause, warranting 
the interference of the Chancery court with the pending accounting. 
Van Dyke v. Van Dyke. (Mr. J. J. Crandall for complainant. Messrs. 
Godfrey & Godfrey for demurrant, F. A. Van Dyke. Mr. E. A. Higbee 
for defendant, William B. Van Dyke). Opinion by GREY, V. C., 
September 11, 1901. 


Foreclosure—1. J. W. P. gave his 
promissory note to complainant. S. G. P. gavé a bond and mortgage 
upon her lands as collateral security for the payment of the note. Neither 
the note nor the bond and mortgage having been paid, the complainant 
filed a bill to foreclose the mortgage. Held, the defendant, J. W. P.., 
cannot, as a defense to the foreclosure, set up counterclaims for unliqui- 
dated damages which he asserts he is entitled to against the complainant. 
2. A foreclosure suit is in the nature of a proceeding in rem. If satis- 
faction of the mortgage he alleged, it must have been by direct payment, 
or an agreement that the sum proposed to be set off should be received 
and credited as payment. Provident Life and Trust Co. of Philadelphia 
v. Parrott. (Mr. H. M. Cooper for complainant. Mr. J. W. Parrott, 
pro se). Opinion by GREY, V. C., September 13, 1901. 


Counterclaim—Mortgage 





MISCELLANY. 


STATE NOTES. Mr. Charles D. Thompson and 


Mr. Frank H. Hall, of Jersey City, 


Mr. Justice Hendrickson, in the 


Atlantic county Oyer and Ter- 


miner, has sentenced Giovanni 
Bonofiglio to death on the gallows 
on Thursday, December 5, for 
assassinating a fellow-countryman. 

In the Atlantic county Circuit 
court, on September 24, out of 
thirty-three causes, not one of them 
was ready for trial. 

Mr. Joseph F. Randolph, of 
Morristown, in addition to his office 
in that city, will also carry on a 
general New Jersey practice and 
act as special counsel in questions 
of testamentary law, at 15 Broad 
street, New York City. 





formed a co-partnership on Octo- 
ber 1, under the name of Thomp- 
son & Hall, for the general prac- 
tice of law, with offices at 1 Ex- 
change place. 


OCTOBER TERM OF COURT OF 
CHANCERY. 


The Chancery term opened on 
October 15, 1901, all the members 
of the court being present except 
Vice Chancellor Grey, who was 
absent on account of a domestic 
bereavement. 
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The list showed unusual strength, 
eighteen out of twenty-eight cases 
on the list being argued orally or 
on briefs. The due enforcement of 
what is now Rule la has had the 
effect of making the Chancery list 
of causes what it formerly was in 
the days before vice chancellors 
were appointed. There were three 
or four instances where special days 
for argument were requested, but 
counsel met with indifferent suc- 
cess. 

Six courts of Chancery, three of 
them continuing until nightfall, 
under one roof, presented a spec- 
tacle not before witnessed in this 
state. 

A surprising and somewhat 
amusing application of the cases 
dealing with Rule 209 was sought 
to be made before the Chancellor. 
A complainant, who had his bill 
demurred to for the foggy reason, 
“want of equity,” moved that the 
demurrant be confined to a simple 
reading of the bill, and then be 
obliged to sit down. If the Chan- 
cellor could not discover the want 
of equity from the reading, but an 
argument was necessary to point it 
out to him, then special cause of 
demurrer ought to have been 
assigned. The Chancellor was not 
inclined to give this twist to the 
rule, and he permitted the demur- 
rant to proceed. 


SUPPRESSION OF ANARCHY. 


The Hudson County Bar Asso- 
ciation met at the court house, Jer- 
sey City, to consider anarchy, its 
suppression, and the adequate sup- 
pression of crimes resulting from 
the propagation of anarchistic doc- 


trines. Colonel Charles W. Fuller 
presided. 
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Two bills, prepared with a view 
to giving effect to this object, were 
read by ex-Judge William T. Hoff- 
man. The first, drawn by ex- 
Assistant Prosecutor Joseph M. 
Noonan, makes anarchy a capital 
felony both as to principals and 
accessories, as well before as after 
the fact. It continues: The term 
anarchy shall, for the purposes of 


| this act, be taken to include every 


act done or word uttered with 
intent to cause, or to incite others 
to cause, the assassination of a 
president of the United States, or 
any person in the line of the presi- 
dential succession as fixed by the 
Constitution or laws of the United 
States, the governor of this state 
or any person in the line of the 
gubernatorial succession as fixed 
by the constitution or laws of this 
state; or the chief executive of any 
foreign state. 

The second bill, presented by 


| Prosecutor James S. Erwin, pro- 


vides that any persons who enter 
into a conspiracy to subvert the 
national or state government or 
engage in teaching anarchy or 
nihilism, and shall suggest that 
violence be inflicted upon any 
officials of the Federal government, 
shall be considered guilty of a high 
misdemeanor, and, upon convic- 
tion, shall be liable to imprison- 
ment, with hard labor, for thirty 
years, and shall be disfranchised. 
Should any such person make an 
assault, with intent to kill, upon any 
such official, he shall be punished 
by life imprisonment at hard labor. 
In the event of the assault termi- 
nating fatally, the death penalty 
shall be inflicted. Under neither 
bill is there any commutation for 
good behavior. ; 
The bills were referred to the 
legislative committee and will be 


presented to the legislature at its 
| next session. 





MISCELLANY. 


RETIREMENT OF THE CHIEF 
JUSTICE. 


| 
Chief Justice David A. Depue | 


retires from the Bench of the | 
Supreme court of this state on 
November 15 after a continuous 
public service of thirty-five years. 


A committee of the Essex county 


Bar has been appointed to arrange 
for a farewell reception. 


THE ATLANTIC CITY CASES. 


A great deal of evidence was laid 
before the Atlantic county Grand 
Jury against men accused of selling 
liquor on Sunday, but no indict- 
ments were found. When the 
Grand Jury reported, Mr. Justice 
Hendrickson stated his regret that 
the Grand Jury had found no bills 
for violations of the liquor law, and 
closed by saying: “It is my ‘duty 
to say that, because of the failure of 
the Grand Jury to indict, that the 
county prosecutor should retain in 


his hands the complaints and rec- | 


ord of proceedings so that the com- 
plainants may renew their com- 
plaints before another Grand Jury.” 
There were over one hundred com- 
plaints laid before the Grand Jury 


on the subject of liquor selling | 


alone. 


BOOK NOTICES. 


HANDBOOK OF EQUITY 
JURISPRUDENCE. By James 
W. Eaton, of the Albany Bar. 
St. Paul: 


pany. 1901. Price, $3.75. 


This book is the twenty-fifth | 
volume of what is known as the | 
Hornbook Series, the special fea- | 
tures of which are to give, first, a | 
succinct statement of leading prin- | 


ciples, to be followed by an ex- 


tended commentary and then notes | 


and authorities. Professor Eaton 
died while this work was going 


West Publishing Com-_ 
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through the press. So far as -we 
can now determine, this is one of 
the most carefully prepared and 
best arranged of the text books of 
this series. The work proper con- 
tains six hundred and _ fifty-two 
pages, followed by more than fifty 
pages of cases cited, and twenty- 
five pages of index. Equity court 
practice in this and other states has 
been on the increase to such an 
extent for the past few years that 
every additional text book on the 
subject of equity has met with favor, 
especially when it has emanated 
from such judicious hands as those 
of Professor Eaton. 


HANDBOOK OF ADMIRAL- 
TY LAW. By Robert M. 
Hughes, M. A., of the Norfolk, 
Va., Bar. St. Paul: West Pub- 
lishing Company. 1901. Price, 
$3.75 
Another book of the Hornbook 

Series. The germs of this treatise 

are a series of lectures on the sub- 

ject it embraces, which the author 
gave to the students of Washing- 
ton and Lee University. The 
absence of necessary text books on 
marine law has led to the publica- 
tion of these lectures, and they: 
deserve the sheep. Necessarily the 
cases cited are few in number to 
compare with, for example, the 
text book on Equity, and the work 
is elementary. Nevertheless, the 
book supplies a need not only for 
law schools, but especially for the 
young practitioner. 


THE LAW OF 


CONTRACTS. 
By Edward Avery Harriman, of 


the Chicago Bar. Second edi- 
tion. Boston: Little, Brown & 
Company. 1901.  Buckram, 


$3.00 net; sheep, $3.50 net. 


This work treats of the forma- 
tion of contracts, the legality of 
contracts, construction of contracts, 
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operation of contracts, rescission 
and reformation of contracts, dis- 
charge of contracts, enforcement of 
contracts and the statute of frauds, 
with two appendixes; one on the 


nature of contractual obligation, 


and the other on the history of con- 
tractual actions. The law is clearly 
and methodically set out, step by 
step, in this book, and in this sec- 
ond edition various doctrines em- 
bodied in recent American deci- 
, sions have been enlarged upon, 
made clear and carefully con- 
nected with those principles which 
preceded them. Especially is this 
true with reference to the doctrine 
that acceptance of afdeed is neces- 
sary to its validity; that one who 
has not performed conditions pre- 
cedent may still recover on a con- 
tract on the theory of substantial 
performance; and that the so-called 
“beneficiary” of a contract may sue 
upon it. The citations, having 
duplicate references to the National 
Reporter’s system, add greatly to 
their convenience. 


THE LAW OF AGENCY, In- 
cluding the Law of Principal and 
Agent, and the Law of Master 

. and Servant. By Ernest W. 
Huffcut, Professor of Law in 
Cornell University. Second edi- 
tion. Boston: Little, Brown & 
Company. 1901. Buckram, 
$3.00 net; sheep, $3.50 net. 


The whole field of agency is cov- 
ered by this book, and the pros- 
pectus states that no other work 
on agency has ever covered the 
law of master and servant sys- 
tematically. Professor Huffcut 
has so entirely re-written his work 
that it is practically a new book. 
Few subjects come up more fre- 
quently before the lawyer than that 
of the relation to principal and 
agent, and master and servant, and, 
of the many books recently pub- 
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| RULES OF 


the 
| printed rules just issued from the 


LAW JOURNAL. 


lished, this is likely to have almost 


a wider sale than any, for that rea- 
son. Necessarily all cases have 
nat been cited, because our state 
reports abound with them, but the 
authoritative and fully reasoned 
cases all appear to be embraced in 


| the footnotes to this volume. 


PAMPHLET RECEIVED. 


THE COURT of 
Chancery of the State of New 
Jersey, as Revised by the Chan- 
cellor. 1901. Pp. 95. 

The Chancellor has directed that 
two hundred and eighteen 


press under his direction shall be 


_promulgated as the rules of the 


Court of Chancery in New Jersey 


from and after the first day of 
| November. 
| made to preceding rules are printed 


amendments 


The 


in brackets, as they ought to be; 


' and, what is of great interest, the 
dates of 
_ amendment of a rule appear in the 


the promulgation or 


margin. This is the case with 
every rule, and, while chiefly of 


' historical interest, it is gratifying to 


see this series of memoranda. 


OBITUARIES. 


HON. HENRY 8. WHITE. 


Mr. Henry S. White, of Red 
Bank, died at his home there on 


| Sunday, September 29, of typhoid 
_ fever. 


He was born in that place 


July 13, 1844. He entered the 


College of Physicians and Sur- 
_geons in New York City in 1860, 
_and graduated in 1864, receiving 
the degree of M. D. from that insti- 
tution in March, 1866. 
/ enlisted in 
_ appointed 
| maining in that position until the 
| close of the war, since which time 


In 1864 he 
army and was 
surgeon, re- 


the 
assistant 


he has been prominent in G. A. R. 
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circles. He read law with Hon. 
William A. Lewis, of Jersey City, 
entered Columbia Law School in 
1868, from which he graduated in 
1870), and was admitted to the New 
Jersey Bar at the November term, 
1872, and as counsellor, 1875, and 
has practiced in Jersey City until 
the time of his death. Mr. White 
was an assistant collector of the 
Port of New York, located at Jer- 
sey City, from 1878 to 1882, and 
on August 22, 1890, was appointed 
United States district attorney for 
New Jersey. He was also, in 
1876, appointed United States com- 
missioner, and, in 1888, was a 
delegate tc the convention at Chi- 
cago which nominated Benjamin 
Harrison. for the presidency. He 
served as director and also counsel 
for several large corporations, and 
was an active worker for the Re- 
publican party. For many years 
Mr. White was a trustee of the 


Presbyterian Church in Red Bank, 


was president of the Board of 
Trade and in many ways took an 
active interest in the affairs of his 
native place. 

At a meeting of the Hudson 
County Bar Association tributes 
were paid to his memory by various 
well-known members, and the fol- 
lowing resolutions were prepared 
by Judge Blair, Mr. William. A. 
Lewis and Mr. J. R. Wortendyke, 
and were adopted: 

“It is with unusual sadness that 
this association meets again to-day 
to take formal notice of the death 
of one of its members. Nothing 
could teach more impressively the 
lesson of the uncertainty of human 
life than the alarming frequency of 
death. It comes unannounced, in 
silence and in darkness, and with 
rigid impartiality it selects its vic- 
tims from among the strong and 
the weak, the noble and ignoble 
alike. In the encircling gloom 
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which this event casts about us, we 
may wisely heed the timely admoni- 
tion, ‘Be ye also ready.’ 

“The death of Henry S. White 
adds another to the already long 
list of distinguished members of 
this bar who have died within the 
last two years. 

“Mr. White was a practicing 
lawyer at this Bar for over thirty 
years, and during that period was 
engaged in many important and 
intricate causes. In his career as 
a lawyer, he manifested a zeal and 
fidelity to the interests of his clients 
which brought hima successful and 
lucrative practice. His ability as a 
lawver won for him a high place in 
the respect of the Bench; and his 
attractiveness of manner and integ- 
rity of conduct gained the good will 
and confidence of his associates at 
the Bar. In his intercourse with 
the Bar he was cordial and cour- 
teous and readily made friends and 
kept them. 

“He held high and important 
offices, and in the discharge of their 
varied and delicate duties he 


/ acquitted himself with distinction, 
and throughout his busy life. no 


breath of suspicion ever rested upon 
his name. The faithfulness or in- 
tegrity of his professional or official 
conduct was never challenged. 
“He was a man whose whole 
duty was always clear to him and it 
was performed without strain or 
moral effort; he was inherently a 
just and honest man. His friend- 
ships were strong and true and gen- 
erous, and, while he loved his 
friends, he hated not his enemies. 
His disposition was bright and 


| hopeful, he despised meanness and 


the sordid things of life; he was 
seldom moved to anger, and when 
his anger was aroused it was direct- 
ed rather toward the sin than the 
sinner. His ears were ever open 
to the tales of the needy and unfor- 
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tunate, and his purse was ever 
ready to relieve all who were 
worthy of his bounty. 

“He took an active and intelli- 
gent interest in public affairs, 
exerting his influence always in 
favor of conservative, rather than 





extreme, policies; he was a safe | 


counsellor and a steadfast and loyal 


friend, who ‘stood four square to | 


all the winds that blew.’ 


He was | 


domestic in his tastes and habits, | 


and his home was the centre of his 
hopes and his happiness. 

“Resolved: That the Bar of Hud- 
son county hereby express their 
sense of the great loss it has sus- 
tained in the death of Henry S. 
White, and that this minute be 
spread upon the records of the 
courts of this county, and a copy be 
forwarded to the family of the de- 
ceased,” 

HON. JOHN GARRICK, 

Mr. John Garrick, of Jersey City, 
died there on September 21 of 
heart failure. He was born in 
Bolton, Lancashire, England, 
November 15, 1840, and when six 
vears old came to America with 
his parents, settling in Jersey City. 
He received his education at St. 
Mary’s College, Wilmington, Del- 
aware, and St. Francis Xavier’s 
College in New York, and read 
law with Hon. Isaac W. Scudder, 
of Jersey City. He was admitted 
to the New Jersey Bar at the June 
term, 1862, and as counsellor in 
February, 1869, and has always 
practiced in Jersey City. In 1878 
Governor McClellan appointed 
him judge of the Second District 
court of Jersey City, and later he 
became secretary and treasurer of 
the Hudson County Law Library 
Association. 

The Hudson County Bar Asso- 
ciation met on September 24 and 
passed resolutions touching upon 
Mr. Garrick’s death, as follows: 


} 
| 
| 
| 


“Whereas: The Bar of this 
county has again met with a sad 
affliction in the death of John Gar- 
rick, one of its oldest and most 
esteemed members, whose delight- 
ful personality has endeared him to 
all to such an extent that all feel 
that they have sustained a personal 
loss. 

“Whereas: He was an honest 
man, devoted to his home and pro- 
fession, a man of great ability, 
sound culture and clear judgment, 
ever faithful in the interests of his 
clients, having had judicial apti- 
tude as evinced in a marked degree 
during his incumbency of the office 
of judge of the district court. 

“Whereas: While we deplore his 
death, we are happy to recall his 
many virtues. “None knew him 
but to love him, none named him 
but in praise.’ 

“Resolved: That we mourn the 
loss of our associate, as one whom 
we highly cherished for his many 
virtues and eminence in his profes- 
sion. 

“Resolved: That we do ‘hereby 
tender to his family our most heart- 
felt sympathy in this their deep 
affliction. 

“Resolved: That a copy of these 
resolutions be presented to the 
county courts with a request that 
they be entered in full on the min- 
utes, and that a copy thereof be 
transmitted to the family of the de- 
ceased.” 

MR. THEODORE LITTLE. 


Mr. Theodore Little, one of the 
oldest residents of Morristown, and 
senior member of the Morris coun- 
ty Bar, died recently. He was 
admitted to the New Jersey Bar at 
the November term, 1841, and was 
at the time of his death over eighty 
years of age. A more complete 
notice will be given in our next 
issue. 





